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DETAILED ACTION 

Continued Examination Under 37 CFR 1.114 

1. A request for continued examination under 37 CFR 1.114, including the fee set 
forth in 37 CFR 1 .1 7(e), was filed in this application after final rejection. Since this 
application is eligible for continued examination under 37 CFR 1.114, and the fee set 
forth in 37 CFR 1 .17(e) has been timely paid, the finality of the previous Office action 
has been withdrawn pursuant to 37 CFR 1.114. Applicant's submission filed on 
3/1/2010 has been entered. 

Claims 

2. Claims 1-6, 8-10 and 13-18 are pending with claims 13-18 new. 

WITHDRAWN REJECTIONS 

3. All rejections of record in the Office action mailed 12/2/2009 have been 
withdrawn due to Applicant's amendments in the Paper filed 3/1/2010. 

NEW OBJECTIONS 
Claim Objections 

4. Claim 15 is objected to because of the following informalities: a word or words 
appears to be missing after the phrase "molar ratio" in line 1 . Appropriate correction is 
required. 

NEW REJECTIONS 

5. The text of those sections of Title 35, U.S. Code not included in this action can 
be found in a prior Office action. 

Claim Rejections - 35 USC § 103 
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6. Claims 1-3, 8, 10, 13-14 and 16 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Heikonen (EP 0 335 242) in view of Hei et al. (US 2002/0168422) 
and McNeff et al. (US 2005/0048176). 

Regarding claims 1-2, 13-14 and 16, Heikonen ('242) teaches a process for the 
disinfection and/or preservation of harvested plant material which is animal feed 
selected from the group of harvested grass, cereals and maize (See Abstract, p. 3, II. 
27-49, p. 4, 1. 40 to p. 7, II. 37-41 and claims 1 and 6.), the process comprising 
contacting the harvested plant material with a liquid composition comprising at least one 
peroxygen compound (See Abstract and claim 1, hydrogen peroxide.) and a formic acid 
preservative (See Abstract, p. 3, II. 27-49, p. 4, 1. 40 to p. 7, 1. 41 and claims 1 and 6.), 
however, fails to expressly disclose wherein the preservative is selected from the group 
of benzoic acid, parahydroxybenzoic acid, their salts, and mixtures thereof or the 
benzoic acid salt sodium benzoate. 

Hei ('422) teaches alternatively treating a harvested plant material with a 
preservative comprising formic acid or benzoic acid (See paras. 22, 24, 35 and 111- 
114.) for the purpose of providing harvested plant material with the desired microbial 
protection. 

McNeff ('176) teaches adding alternative chemical preservatives such as benzoic 
acid, formic acid and sodium benzoate (See para. 7) and hydrogen peroxide (See para. 
11 and Abstract.) to animal feed to extend the shelf life of livestock feed (See paras. 7 
and 11 and Abstract.) . 
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Therefore, it would have been obvious to alternatively use benzoic acid as taught 
by Hei ('422) and McNeff ('176) or sodium benzoate as taught by McNeff ('176) instead 
of the formic acid in Heikonen ('242) in order to provide a harvested plant material with 
an extended shelf life having the desired microbial protection. 

Regarding claim 3, Heikonen ('242) teaches wherein the peroxygen compound is 
hydrogen peroxide (See Abstract and claims 1 and 6.). 

Regarding claim 8, Heikonen ('242) teaches wherein the liquid composition is 
used in an amount of from 0.5 to 10 liters per ton of plant material (See col. 6, 1. 50 to 
col. 7,1. 41 where the amount is 5 liters per ton.). 

Regarding claim 10, Heikonen ('242) teaches wherein the liquid composition has 
a pH of from 1 to 7 (See p. 6, 1. 35 and claim 2 where the pH of the fresh, newly 
harvested fodder is 4.5 or less.). 

7. Claim 4 is rejected under 35 U.S.C. 103(a) as being unpatentable over Heikonen 
(EP 0 335 242) in view of Hei et al. (US 2002/01 68422), McNeff et al. (US 
2005/0048176) and Koenig et al. (US 2002/0169149). 

Heikonen ('242), Hei ('422) and McNeff ('176) teach the method discussed 
above, however, fail to expressly disclose wherein the preservative is selected from the 
group consisting of parahydroxybenzoic acid, parahydroxybenzoic acid salts, and 
mixtures thereof. 

Koenig ('149) teaches that parahydroxybenzoic acid, benzoic acid, formic acid 
and their salts are known alternative antimicrobials (See para. 36.). 
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Therefore it would have been obvious to substitute Heikonen's ('242) formic acid 
preservative by the parahydroxybenzoic acid preservative as taught by Koenig ('149) in 
order to provide an animal feed with a longer shelf life. 
8. Claims 5-6, 15, 17 and 18 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Heikonen (EP 0 335 242) in view of Hei et al. (US 2002/0168422), 
McNeff et al. (US 2005/0048176) and Rossmoore (Ch. 1 1 .5, pi. 320, Handbook of 
Biocide Preservative Use, Springer, 1995.). 

Regarding claims 5, 15 and 17, Heikonen ('242), Hei ('422) and McNeff ('176) 
teach the method discussed above, and Heikonen ('242) teaches where the amount is 5 
liters per ton (See col. 6, I. 50 to col. 7, 1. 41.) and the pH of the fresh, newly harvested 
fodder is 4.5 or less (See p. 6, 1. 35 and claim 2.), however, fail to expressly disclose 
wherein the liquid composition comprises from 5 to 60 % wt of the peroxygen compound 
and from 5 to 25 % wt of the preservative and a molar ratio of peroxygen compound to 
preservative of 0.2-5. 

However, Rossmoore teaches that an aqueous mixture of acid and hydrogen 
peroxide will produce a disinfectant composition, where the equilibrium of acid, 
hydrogen peroxide and water are commonly known disinfectants used in the food 
industry (See p. 320.). 

Regarding the wt% and molar ratio as claimed, the Examiner points out in view of 
Rossmoore that it is known in the art that disinfecting solutions containing 4-5% or 15% 
acid, about 85-96% of the remaining solution will be comprised of acid, hydrogen 
peroxide and water. 
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Therefore, the Examiner takes the position that disinfectant solutions of acid and 
hydrogen peroxide present in the wt% ranges and molar ratio as claimed by the 
Applicant are known in the art of food grade disinfectants as taught by Rossmoore. 

Therefore, it would have been obvious at the time of Applicant's invention to one 
having ordinary skill in the art to modify the liquid composition as disclosed by Heikonen 
('242), because Heikonen ('242) and Hei ('422) teach that this substitution of one known 
organic acid for another that such microbial solutions are oxidizing solutions that rapidly 
disinfect, where Rossmoore and Hei ('422) teach acids and peroxide disinfecting 
solutions are known in the art as commercially available solutions and are safe for food 
applications and typically contain concentrations of each agent in a wt % range and 
molar ratio that meets the limitations as claimed. 

Regarding claims 6 and 18, Hei ('422) teaches the process discussed above, 
however, does not expressly teach the preservative is sodium benzoate. However, 
McNeff ('176), as discussed above, teaches that it is known to add chemical 
preservatives such as sodium benzoate (See para. 7) and hydrogen peroxide (See 
para. 11 and Abstract.) to animal feed to extend the shelf life of livestock feed (See 
paras. 7 and 11 and Abstract). 

9. Claim 9 is rejected under 35 U.S.C. 103(a) as being unpatentable over Heikonen 
(EP 0 335 242) in view of Hei et al. (US 2002/0168422), McNeff et al. (US 
2005/0048176) and Nakanish (US 3,784,699). 
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Heikonen (242), Hei ('422) and McNeff ('176) teach the process discussed 
above, however, fail to expressly disclose wherein the liquid composition is used in an 
amount of from 1 to 3 liters per ton of plant material. 

As discussed above, Heikonen ('242) teaches the liquid composition being 
applied in an amount of 5 liters per ton of plant material (See col. 6, I. 50 to col. 7, 1. 
41.). The Examiner takes the position that the level and completeness of disinfection of 
the food material will depend both on the type of plant material and the liquid 
composition, concentration and the pH of the chemical agents, in the liquid solution and 
further the dilution of the concentrated liquid solution used. 

Nakanish ('699) teaches the addition of benzoic acid and its salts in combination 
with other disinfectants or preservatives such as sorbic acid, acetic acid and its 
derivatives, and hydrogen peroxide (See col. 1, II. 22-26 and col. 2, II. 54-71.) and that 
when an antimicrobial agent is added to food (See col. 2, II. 21-41.), it must have low 
toxicity to humans and/or animals and should have no adverse effect upon the flavor of 
the foods at the levels at which they are employed (See col. 1, II. 60-64.). 

Therefore, it would have been obvious at the time of Applicant's invention to 
modify the process of Heikonen ('242) by adjusting the amount of the liquid composition 
used to treat the plant material because the addition of such agents to food for human 
or animal consumption must be in an amount that has no adverse effect upon the flavor 
of the foods and present little to no toxicity, and thus the level of the ordinary skill to 
modify such parameters to find the optimal range amount of the solution that will 
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achieve maximal disinfection with minimal waste of the agents while simultaneously 
preserving the food quality and safety for consumption (See also MPEP 2144.05.). 

ANSWERS TO APPLICANT'S ARGUMENTS 

10. In response to Applicant's arguments (See pp. 6-9 of Applicant's Paper filed 
3/1/2010.) regarding Doyle et al. (WO 99/44444) and Sembo et al. (US 2001/0044470), 
it is noted that said references are no longer cited, thus, said arguments are moot. 

11. In response to Applicant's arguments (See p. 5, para. 4 of Applicant's Paper filed 
3/1/2010.) that Heikonen and Hei are no longer required because of the amendments to 
the claims, it is noted that the new limitations are discussed above. 

12. In response to Applicant's arguments (See pp. 6-9 of Applicant's Paper filed 
3/1/2010.) that none of the cited references suggest the combined use of hydrogen 
peroxide and sodium benzoate, it is noted that said arguments are not persuasive. 
Heikonen teaches using hydrogen peroxide while the other references teach formic acid 
and sodium benzoate being alternatives. Furthermore, the newly cited McNeff 
reference teaches preserving animal feed with hydrogen peroxide and sodium benzoate 
or alternatively benzoic acid or formic acid. 

Conclusion 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to BRENT T. O'HERN whose telephone number is 
(571)272-6385. The examiner can normally be reached on Monday-Thursday, 9:00- 
6:00. 
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If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, David Sample can be reached on (571) 272-1376. The fax phone number 
for the organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 

Patent Application Information Retrieval (PAIR) system. Status information for 

published applications may be obtained from either Private PAIR or Public PAIR. 

Status information for unpublished applications is available through Private PAIR only. 

For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 

you have questions on access to the Private PAIR system, contact the Electronic 

Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 

USPTO Customer Service Representative or access to the automated information 

system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

/Brent T O'Hern/ 
Examiner, Art Unit 1783 
July 23, 2010 



